 Permit No. 1819-s40J
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EXHIBIT MA" Fa i F7).
STATE OF MONTANA ILMED
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IN THE MATTER OF APPLICATIONS ) :

FOR BENEFICIAL WATER USE PERMIT ) FINDINGS Of FACT, CONCLUSIONS
NO. 1819-s40J AND NO. 3051-540J ) OF LAW, AND ORDER

BY RUSSELL S. UNRUH )

Pursuant to the Montana Water Use Act and the Administrative Procedures

. Act, after due notice a hearing was held on January 22, 1975, at Chinook,

Montana, for the purpaose of hearing objections to the above-named applications.
The Applicant, Russell S. Unruh, appeared at the hearing and presented
testimony. He was not represented by counsel.
Robert Sivertsen and the Matheson Ditch Company filed objections to
both Application 1819-s40J and Application 3051-5404. Mr..Sivertsen did not
appear at the hearing nor did he send a representative. Wallace Warburton,
president of the Matheson Ditch Company, and Carson Corrigan, a shareholder in
of the Matheson Ditch Company, appeared at the hearing and presented testimony.

The Matheson Ditch Company was represented by counsel, Stuart MacKenzie, Esg.,

"of Chinocock, Montana.

Joey Malsome and John Courtier, both shareholders in the Matheson Difch
Company, appeared at the hearing énd presented téstimony.

Bob Watkins, a member of the Board of Directors of the North Chinock
Irrigation Association and a farmer on Battie Creek, appeared at the hearing
and presented testimony. |

A Proposed Order (Proposal for Decision) on the above hearing was
issued by the Hearing Examiner, James A. Lewis, on April 16, 1975. The
Proposed Order specified that the Proposed Order would become final when

accepted by the Administrator of the Water Resources Division of the
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Department of Natural Resources and Conservation, that written exceptions to
the Proposed Order must be filed with the bepa_rtment within ten (10) days .
of receipt of same, and that upon receipt of any written exceptions by the
Department, opportunity would be provided to file briefs and to make oral
arguments before the Administrator of the Water Resources Division.

Qn April 29, 1975, the Department received a typed letter dated
April 26, 1975, from Mr. Unruh taking Exception to the Proposed Order as
entered by the Hearing Examiner in the matter of Application 1819-540J and
Application 3051-s40J by Russell S.'Unruh. |

The Department by letter of Jume 10, 1975, to Mr. Unruh, acknowledged
receipt of Mr. Unruh's Exception and informed him df his opportunity to
file a brief supporting his Exception to the ?roposed Order within fifteen
(15) days upon receipt of the Department’s‘not}ce.‘ He was further advised
that if so requested, a hearing in Helena before the Water Resources .
Division Administrator could be held at a later date for the purpose of
presenting oral argument in support of the exception and briefs filed.

Mr. Unruh was requested to indicate, if he filed a brief, his wishes in making
oral argument before the wa£er Resources Division Administrator. Copies of
this letter were also sent to Robert Sivertsen, Stuart C. MacKenzie, and
Wallace Warburton. ‘

Mr. Unruh by letter dated June 24, 1975, stated, "In regards to your
letter of June 10, 1975, I will file no Briefs supporting my letter of
exceptions dated April 26, 1975."

By.letter of August 6, 1975, to Mr. Unruh, the Department madé reference

- to Mr. Unruh's Exception to the Prdposed Order and his wish not to file any

supporting brief. He was also informed that the two objectors in this matter
would be informed of their opportunity to file briefs within ten (10) days .

after receipt of the Department's notice. Mr. Unruh was further informed

(:::“!\“:E;:liir‘i&t '}*ﬁ?’:qg -
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in said letter that it seemed apparent that the best he could expect from the
two applications is 250 acre-feet from Link Coulee and 250 acre-feet from
Battle Creek,with a combined total of 500 acre-feet from both sources. He
would be limited to these amounts from the two sources, since that is the way
the applications read and were published. Afso, it appeared under the present
circumstances of the applications that, if available, all 500 acre-feet
could not be appropriated from Link Coulee but only the 250 acre-feet applied
for from that source. If he was eventually granted the full amounts of the
two applications, it appeared another application or change may be necessary
to allow the appropriation of all available water from Link Coulee and overflow
water from the North Chinook Reservoir.

The Department by letters of August 6, 1975, informed Stuart C. MécKenzie,
attorney for the objector, Wallace Warburtop of the Matheson Ditch Combany,
and Robert Sivertsen, another objector, that Mr. Unruh had declined the
opportunity to file a brief supporting his Exception; therefore they were
advised of their opportunity to file a brief within ten (10) days after receipt
of the Department's notice and request an oral argument hearing in Helena
before the Water Resources Division Administraton, if they so wished. Copies
of said letters were sent to Wallace Warburton and Russell S. Unruh.

On August 27, 1975, the Department received a Brief in Opposition to
Exceptions from Stuart C. MacKenzie on behalf of Matheson Ditch Company,
dated August 26, 1975.- Mr. MacKenzie in his attached cover letter stated,
"We do not request to make an oral argument'ﬁefore the administrator.”

Mr. Sivertsen did not resﬁond or in any way file a brief or request
oral argument. " _ |

The Department by letter of February 10, 1976, to Mr. Unruh{stated that
this matter would be forwarded to the Administrator of the Water Resources

Division for preparation and issuance of a Final Order, based on the record
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at present in the application files. Before this was done, however, Mr.
Unruh was advised in said fetter of his right to request in writing an oral
argument hearing‘on his Exception. Mr. Unruh was further advised that if a
request for oral argument was not received by February 20, 1976, the
Administrator would issue his Final Order on the record in the application
files at present. Copies of this letter were sent to Robert Sivertsen,
Stuart C. MacKenzie, and Wallace Warburton. The Department did not receive a
written request from Mr. Unruh by February 20, 1976, for an oral argument
hearing on his Exception.

Since none of the parties in this matter requested an oral argument
hearing on the objections, exception, and brief before the Administrator,
the Administrator of the Water Resources Divisian hereby makes the following
Final Order, based on the Proposed Order of;Apri] 16, 1975, the objections,
exception, brief, and all pertinent inforﬁation filed by parties to this
matter, and made a permanent record of the applications.

The Proposed Findings of Fact, Conclusions of Law, and Order in this
métter, as entered on April 16, 1975, by the Hearing Examiner, are hereby
adopted as the Final Findings of Fact, Conclusions of Law, and Order; except

that the Proposed Order is hereby modified as follows:

FINAL ORDER
A. Application No. 1819-s540J

1. The Applicant's Provisional Permit is hereby conditionally granted

for Application 1819~s40J to appropriate high, spring runoff and flash floods

when available and not needed to satisfy prior water-right users downstream

‘in Battle Creek, 250 acre-feet of water per annum from Link Coulee, and

overflow water from the North Chinook Reservoir, tributary to Link Coulee,
all tributary to Battle Creek, which is a tributary of the Milk River, in

Blaine County, Montana. The water is to be impounded in a 250-acre-foot
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storage reservoir on Link Coulee at a point in the‘NE% NE4 NE% of Section 14,
Township 35 North,‘Range 18 East, M.P.M. ﬁater will be released from said
storage reservoir when needed, into Battle Creek, and pumped from Battle Creek
by existing pump sites located in Section 13, Township 35 North, Range 18 East,
and Section 18, Township 35 North, Range 19 Fast, and used for irrigation on
30 new acres in the NE4 of Section 13 and supplemental water for jirrigation on
90 acres in the SWy of Section 12, 35 acres in the NWy and 30 acres in the

Ey of Section 13, all in Township 35 North, Range 18 Fast, M.P.M., and supple-
mental water for irrigaiion on 27 acres in the Ws of Section 18, Township 35
North, Range 19 East, M.P.M., and containing a total of 212 acres, more or
less, to be used from March 15 to October 15, inclusive, of each year.

2. Water may only be appropriated and.used durjng the periods noted
in Condition 1 above, when the same is availaB]e and flowing for use without
adversely affecting prioh downstream water users on Battle Creek.

3. The Provisional Permit is subject to the permanent installation of
an adequate drainage device, channels bypass, or any other necessary means to
satisfy prior existing water rights, as well as an adequate spillway or trickle
tube to carry any excess floodwaters from Link Coulee or overflow waters from
the North Chinook Reservoir into Link Coulee. Any said permanent drainage
device must be at least 18 inches in diameter and located in the center of
the dam.

4. The storage reservoir dam on Link Coulee must conform and be

constructed to the engineering design, specifications, and safety standards of

. the local Soil Conservation Service for a dam of this type. Said plans and

specifications for the dam must be submitted to and approved by the Department
engineering staff before consfruction may commence.

5. The Provisional Permit is granted subject to all prior existing water

" rights in the sources of supply, and any final determination of prior existing
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water rights as provided by Montana law.

6. The issuing of this Pro#isional Permit by the Department in no
way reduces the Permittee's liability for damage caused by the Permittee's
exercise of his Provisiona]_Permit, nor does the Department in issuing the
Provisional Permit in any way acknowledge 1iability for damage caused by the
Permittee's exercise of his Provisional Permit.

7. In the event that any of the objectors or other exfsting water-right
users have factual proof within a three-year period after the effective date
of this order showing that they are being adversely affected as a result of
the Pérmittee‘s appropriation during the periods granted to the point that they
cannot reasonably exercise their prior water rights under any changed
conditions, they must inform the Department and the Permittee in writing, by
certified mail, immediately of such alleged factual adverse effect, and upon
receipt of said notice the Department will conduct a full field investigation
of the alleged factual adverse effect, prepare a written report of the findings,
and the Administrator of the Water Resources Division, after consideration
of all facts presented, will issue an appropriate order to all concerned
parties, including any modification of the permit,'if necessary. The Order,
as issued, shall be final in answering the alleged ad§erse effect and may
further condition, modify, or in an extreme case, revoke Provisional Permit

No. 1819-s404d.

B. Application No. 3051-s540J

1. "The Applicant's Provisional Permit is hereby conditionally granted
for Application 3051-s40J to appropriate high, spring runoff and flash floods
when available and not needed to satisfy prior water-right users downstreaﬁ
in Battle Creek, 250 acre-feet of water from Battie Creek, a tributary of the

Milk River, in Blaine County, Montana. The water is to be appropriated from
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Battle Creek by means of a 50-horsepower, 3,400-gpm'pump, at a point in the
Nu Nk MW of Section 13, Township 35.North, Range 18 East. Said water will
be pumped through a pipeline and stored in a 250-acre-foot storage reservoir
on Link Coulee, at a point in the NE% NE% NE} of Section 14, Township 35
North, Range 18 East, M.P.M., and used ih‘conjunction with and supplemental
to Application 1819-s40J;and used for irrigation on 30 new acres in the NE%
of Section 13, and supplemental water for irrigation on 90 acres in the
SWy of Section 12, 35 acres in the NWy and 30 acres in the E% of Section 13,
all in Township 35 North, Range 18 East, M.P.M., and supplemental water for
irrigation on 27 acres in the W of Section 18, Township 35 North, Range 19
East, M.P.M., and containing a total of 212 acres, more or'less, to be used
from March 15 to October 15, inclusive, of each year. )

2. Water may only be appropriated from Battle Creek and used during
the periods noted in Condition 1 above, when the same is available and fiowing
for use without adversely affecting prior downstream water users on Battle
Creek. o |

3. The Provisional Permit is'subject to the condition that an adequate
measuring device be installed and maintained, and accurate records kept of .
all periods of diversion and quantities of water diverted and said records
shall be presented to the Départment of Natural Resources and Conservation'fgr
inspection upon demand by the Department. |

4. The Provisional Permit is granted subject to all pr1or ex1st1ng water
rights in the source of supply, and any final determination of pr1or ex1st1ng
water rights as provided by Montana law.

5. In the event that any of the objectors or other existing water-
right users have factual proof wifhin a three-year period after the effective
date of tﬁis order showing~fhat they are beiﬁg adversely affected as a

result of the Permittee's appropriation during the periods granted to the
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point that they cannot reasonably exercise their prior water rights under any
( changed conditions, they must inform the Debart;ment and the Permittee in writing .

by certified mail, immediately of such'alleged factual adverse effect, and upon
receipt of said notice the Department will conduct a full field investigation
of the alleged factual adverse effect, prepare a written report of the findings,
and the Admiﬁistrator of the Water Résources Division, after consideration of
all facts presented, will issue an appropriate order to all concerned parties,
including any modification of the permit, if necessary. The Order, as issued,
shall be final in answering the alleged adverse effect and may further
condition, modify, or in an extreme caﬁe, revoke Provisional Permit No.
3051-s40J.

6. The issuing of this Provisional Permit by the Department in no way
reduces the Permittee's 1iability for damgge caused by the Permittee's exercise

of his Provisional Permit, nor does the Department in issuing the Provisional .

———

Permit in any way acknowledge 1iability for damage caused by the Permittee's

exercise of his Provisional Permit.

Done this . l‘/ #'day of 2},«»«#

Administrator, Water Resources Division
DEPARTMENT OF NATURAL RESQURCES
AND CONSERVATION

w 1976,

NOTICE: Section 89-8-100, R.C.M. 1947, provides that a person who is
aggrieved by a final decision of the Department is entitled
| to a hearing before the Board of Natural Resources and
! ' Conservation. A person desiring a hearing before the Board
| _ pursuant to this section must notify the Department in writing
* within ten (10) days of the final decision.

| | Address: Department of Natural Resources and Conservation
Natural Resources Building

: 32 South Ewing ;
( ~ Helena, MT 59601 | .
~
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BEFORE THE DEPARTMENT OF NATURAL
RESQURCES AND CONSERVATION

IN THE MATTER OF APPLICATIONS )
FOR BENEFICIAL WATER USE PERMIT )
NO. 1819-s540J and 3051-s40J, BY )
RUSSELL S. UNRUH )

Pursuant to the Montana Water Use and Administrative Procedure Acts,
after due notice, a hearing was held on January 22, 1975 at Chinook, Montana,
for the purpose of hearing objections to_the above-named app]ications;

X The Applicant, Russell S. .Unruh, appeared at the hearing and presented
. testimony. He was not represented by counsel.

Mr. Robert Sivertsen and the Matheson Ditch Company filed objections
to both Application No. 1819-s40J, and Application No. 3051-s540J. Mr. Robert
Sivertsen did not appear at the hearing nor did he send a representative.

Mr. Wallace Warburton, President of the Matheson Ditch Company, and Mr. Carson
Corrigan, a shareholder in the Matheson Ditch Company, appeared at the hearing
and presented testimony. The Matheson Ditch Company was represented by éounse],
Mr. Stuart MacKenzie, Esq., of Chinook, Montana. | | B

Mr. Joey Malsome and Mr. John Courtier, both shéreho]ders in the Matheson
Ditch Company, appeared at the hearing and presented testimony.

Mr. Bob Watkins, a member of the Board of Directors of theMrth Chinook

Irrigation Association and a farmer on Battle Creek, appeared at the hearing

' . and presentéd testimony.
S AT T
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The Applicant offered into evidence U.S. Geological Survey flow records
(1950 - 1973) comp11ed on a month]y and annual runoff basis as taken at the

: pe -

International (Canada Untted States) Boundary on Battle Creek, East Fork of

S A 1A S

Battle Creek woodp11e CouTee and Lyons CouTee Creek. This compilation was
accepted*1nto'ev1dence ;s App11cant s Exhibit No. 1 without objection. The
Applicant also offered 1nto ev1dence a graph drawn by himself to show the 23-
year-average month]y measured runaﬂf for Battle Creek at pump site for Link
Coulee Dam wh1ch 1nc1udes the months of March 15 through October 15.

Mr. MacKenz1e noted that th1s graph had been prepared from measurements taken at
the Internat1ona] Boundary and not'from measurements taken at the pump site.
Otherwise thrs graph was accepted ‘into evidence as Applicant's Exhibit No. 2
without gbaeot1on " ”

Mr. MacKenzie offered into evidence a certified copy of a Notice of Appro-
priation of Water filed in the name of John W. Clark and others with a prior-
ity date of September 19, 1895. This copy was received into evidence without
obaect;on as Objectors' Exhibit No. 1. Mr. MacKenzie also offered into evi-
dence a copy of a USGS computation of the natural flow of Battle Creek at the
International Boundary. This copy was received into evidence without objection

as Objectors' Exhibit No. 2. Mr. MacKenzie also offered into evidence a copy

ot-a HfstoricaT Summary of March to October Division of Natural Runoff for the

L~

Battle Creek Basin expressed in acre-feet, covering the years 1940-1972. This

copy'nas received into evidence as Objectorsf’Exhibit No. 3 without objection.

-Battle Creek is also known as the North Fork of the Milk River and was re-

ferred to as such at the hearing. '
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PROPOSED FINDINGS OF ’r-'A"c“r

cE B2 :
1. On March 18, 1974, the Applicant subm1tted an App]1cat1on for

Benef1c1a1 Water Use Permit No. 1819-s40d seek1ng to appropr1ate 250 acre-

A 3 Pt

feet per annum of water from Link Coulee, a tr1butary of Battle-Creek wh1ch
is a tributary of the Milk River in Blaine County,.ﬁenta;;. B ”ﬁ‘ e

On March 18, 1974, the Appliicant subm1tted App11cet1on No,"§051:e40Jr
seeking to appropriate 7.57 c¢.f.s. not to exceed 250 acrelfeeg pef annum ofL )

“Dl«_.-' - =

water from Battle Creek. Both applications propose to d1vert water from
~N,

Battle Creek by means of a pump at a point in the N NNP NWes; of Sect1on 13

T.35N., R. 18 E., and impounded in a reservoir on L1nk Coulee at a po1nt in '
r T

the NE% NB%: NE% of Section 14, T. 35 N., R. 18 E.,and used For'1rr1gat1on on

a total of 212 acres, more or less, from March 15 to October 15, 1nc1us1ve,
- <t

of each year.
L ; _—
2. On November 18, 1974, Mr. Robert Sivertsen filed objections to both
: : £D v
of the above-named applications. The deadline for the filing of objections
t( b

as stated in the legal notice published in the Chincok Opinion was November i

iz
-

& D

1974,and consequently these are not valid objections. Mr. S1vertsen did not

L~
2

appear at the hearing.
S | G-F

On November 15, 1974, Mr. Stuart MacKenzie, Esq., f11ed t1me1y obJeEt1ons to

both applications on behalf of his client, the Matheson D1tch Company fhe'

-

G4a
grounds for the objections are: "To grant the application of Mr. Unruh wou]d

adversely affect the prior rights of the Matheson Ditch Company, since there are
no unappropriated waters in Battle Creek.” ' '

3. The Applicant testified that he was aware of the water rights on Baté]e
Creek of the Matheson Ditch Company and at Teast 13 other appropriators, and'that

. CASE #1507
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he had no intention of infringing on any water rights on Battle Creek.

L g

He expTa1ned his abb11cat1on, "A dam is to be built on Link Coulee.

Pump to be 1nsta11ed in Battie Creek to supp1ementary fill dam while Battle

Creek - 15 at'h1gh runoff stage. Nater is to be released from the dam into

.}

Battle Creek to supp]ement'water supp]y for existing and new 1rr1gat1on systems: _

- -

During the past. years there has been a serious shortage of water for 2nd cuttings
of hay R e
Mr. Unruh gaid'fhat byK%fgh r;noff stage, he means when snow melts in the
séring or heavy rain falls in the summer causing Battle Creek to run at a high
rate. : ‘ R
‘ He said %Hat aﬁtording‘to U. S. Geological Survey data, the 23-year-a§erage
measured %%nua] flow at thg International Boundary of Battle Creek and its tribu-
taries is nappr'oximateTy 30,000 acre-feet. .
He said that as near as he can determine there are approximately L800 acres
1rr1gated from Battle Creek between the International Boundary and the MiTk River.
nif the annuai rate of water application were 3 acre-feet per acre, then the total
éﬁxué} water appropriations would be 5,400 acre-feet. These figures indicate
that 24, 600 acre-feet of water annually flow into the Milk River without being

_put to beneficial use.

S B R E
LIRSS T

Mr. Unfﬁh said that the Soil Conservation Service had surveyed the damsite
" ad estiratad tiiat.£he daf would vequire 19,000 cubfe yavds of divt. fe said
tﬁé:pléﬁs call for a trickle tube 3 feet in diameter with a stand pipe 4 feet
inidiameter. The top of the stand pipe is to be 6 to 7 feet below the level of

the spillway. This trickle tube with stand pipe is to be installed because the
slopes of Link Coulee are steep and make spiliway construction difficult. .
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Mr. Unruh said that he would not pump from Battie grgek when the downstream
e T EoT _

appropriators need the water. *

v F i 5 . 2 T

the.Mjlk R1ver at

X

the confluence: of* Battle Creek with the Milk Ryver'ghap_therg 1svb1eppy)of

Mr. Unruh said he felt that when water 15 runn1ng 1nto

-t
i

water for all the downstream appropriators.

&
Pl S B

4. Mr. Unruh testified that in years past there has, at t1mes been con-
VRS

siderable flow into Link Coulee from the overflowﬂ;?rough the sgj11wpy of the
North Chinook Reservoir. | i
=g £ "ol ~

Mr. Bob Watkins, a Director of the North Chinook Irrigation Association,

testified that the Association intended to stop the practice pfireleagin%?watér
into Link Coulee. Mr. Watkins said that in the past few years the Association
has closed the diversion gates when the North Chinook Reserveir is full and

thereby let the water continue on down Lodge Creek.

“ r

5. Mr. MacKenzie requested that the 3-foot trickle tube or some other

o “

adequate drainage device be placed in the bottom center of the dam in L1nk CouTee

~tl ‘-\i-T

so that the dam would not impound water all the time. Mr. MacKenz1e said th;t

v

there might be times when a rain or hail storm would create a substantia] f]ow

of water in Link Coulee without creating a like flow in Battle Creek or any of
& e "
its other tributaries. In this 1nstance water to which the Matheson D1tch Ccmpany

has apparent prior ex1st1ng water right would be 1mpounded by the Link Cou]ee
R B

dam because of the manner in which the 3-foot trickle tube is p1aced in ;he dam.

Mr. MacKenzie said that the 12-inch diameter pipe in the bottom center of the
dam would not convey a flow of water sufficient to react the Matheson Ditch

Company's point of diversion.




N

6. Mr. Warburton testified that the main concern of the QObjectors is .
that the 3-foot trickle tube is not ancoutlet. He said the reservoir would
have té fi11'%6 thes top ofrthe stand pipesbefore water would be released from
the reservoir. He said:thatea:cloudburst would nearly fill the reservoir before
water“fﬂ bwed dBwnsitreams. Hef testified that Matheson Ditch Company has about
500 acres under ikrigatiom:

7. Mr. Warburton testified that the Matheson Ditch Company operated under
a water right filed in the name of John W. Clark on September 19, 1895. This
water right is evidenced by Objectors' Exhibit No. 1.
"~ 8. Mr. MacKenzie sdid that Battle Creek is dry most of the year, but that
- usually in‘April and May, Battle Creek has excess flow. This fact.is evidenced
by Objectors' Exhibits 2 and 3. -

9. Mr. Unruh testified that usually if Link Coulee is running a sizable. .
flow of water, then-Battle Creek and its other tributaries are also running a
sizable flow. He said the Matheson Ditch Company‘s points of diversion are 20
miPes downstream from Link Coulee. Mr. Unruh said the U. S. Geological Survey
data compiled in Applicant's Exhibits 1 and 2, indicated that the high spring
““pinoff usually occurred in March, April, May,and June, and that during these
months Battle Creek contained a large quantity (est. 23,000 acre-feet) of un-
- appropriatéd! water. o7 .

Mr. Unruh said tﬁat he would 1ike to appropriate water during this high
Springrr‘unoff. He said he would also like to be able to appropriate water in
" times of high runoff caused by summer cloudbursts.
) Mr.'Unr"uh' said that Link Coulee had a drainage area of about 5 sections

and that the Soil Conservation Service estimated the average annual runoff to be

about 65 acre-feet. - ‘ .
CASE# 1319
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PROPOSED CONCLUSIONS OF bAW:. s . s: o' &c3 o

1. Approval of this applicat10n~without&coaﬂitﬁdnsrgoylg adversely
affect the Objectors' apparent prior existing water;fﬂgbtg; & o g

2 There:are'unappropriated:waters:in?Battla;Creak:angtiiaﬁ Coulee..c- -

3. The Department requires that all dams be éQujpped with a.drainage -
device located on the bottom center of the dams, TR T

'PROPOSED ORDER . * ¢ . s B FY By q

The Applicant's Provisional Permits :be granted: sufject to: »- f

1. The Permit issued pursuant to Appiic&tion:ﬁ8l91sépd‘be Jimited ;to 65
acre-feet per annum from the source of Link Couleeg Perm?tr305F¥s40J‘ bgr@séued
for 250 acre-feet from the source of Battle Creek. * o CorHL Ll

2. ATl prior existing water rights. e mY

3. Installation of a drainage device at Teast 24f in diameter located -in
the center of the dam. s P Toant

4, That the Applicant not impound water from the source of Link-Coulee
except when water is flowing from Battle Creek into the Milk River. .. g-¢.

5. A condition that the Applicant not divert water from Battle Creek .excépt
when water is flowing from Battle Creek into the Milk River. ~ .- zp

6. The Applicant shall by telephone or ather method determing: if.yatersis
flowing from Battle Creek into the MiTk River. = et

NOTICE Bo# S

This 15 a proposed Order and will become final when accepted by the Admin-
istrator, Division of Water Resources, Department of Natural Resources and Con-
servation. Pursuant to Section 82-4212, R. C. M. 1947, and Rule MAC 1-1.6 (2}~
P6190, written exceptions to this Proposed Order may be filed with the Adminis-
trator within ten (10) days of the service of this Proposed Order upon the

parties herein. Upon receipt of any written exceptions, opportunity will be
afforded to file briefs and make oral arguments before the Administrator.

~ ~ CASE# s
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BEFORE THE DEPARTMENT
OF NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

* % * % * * * % % *

IN THE MATTER OF THE APPLICATION )

FOR EXTENSION OF TIME ON BENEFICIAL ) ) FINAL ORDER
WATER USE PERMIT NO. 1819-S40J )
GRANTED TO RUSSELL S. UNRUH }

* k% k% * % % % % % *

The time period for £filing exceptions, objections, or comments
to the Proposal for Decision in this matter has expired. No timely
written exceptions were received. | |

Therefore, having given the matter full consideration, the
Department of Natural Resources and Conservation hereby accepts and
adopts the Findings of Fact and Conclusions of Law as contained in
the Proposal for Decision of July 13, 1988, and incorporates them-

herein by reference,

WHEREFORE, based on the record herein, the Department makes the

following:

FINAL ORDER

Application for Extension of Time on Beneficial Water Use Permit

No. 1819-s40J by Russell S. Unruh is denied.

CASE # 1309




NOTICE | | ) a .

The Department's Final Order may be appealed in accordance with -

the Montana Administrative Procedure Act by filing a'petition in the

appropriate court within thirty (30) days after service of the Final

Order.

DONE this 2 ¥ day of c<?z;5%4¢1‘§ 1988.

/

é'//u ’ ./KL | ' % s

Gary Fritz/ Akdhirdisfrator Vivian thigﬁr, Hearing Examiner
Department/ of Natural Departme of Natural Resources '
Resources‘and Conservation and Conservation
1520 E. é6th Avenue P O Box 1269
Helena, Montana 59620-2301 Glasgow, Montana 59230

( (406) 444 - 6605 (406) 228 - 2561

CERTIFICATE OF SERVICE

Lo, . -
I P

Thls is to certify that a true and correct copy of the foregoing
FINAL ORDER was served by mail upon all parties of record at their

dddress or addresses this 354, day of LAy , 1988, as
follows: ; T
!“ ~ Russell S. Unruh Matheson Ditch Company
) @ Chinook, MT 59523 RR 1, Box 53

san Howara
Hearlng Reporter

- | " Chifidok, MT 59523 ;f'.i”
% Bob Larson : ' A 1
y, Havre Field Manager gij
P O Box 1828 C{ '
| .~ . Bavre, MT 59501 | M Lo
_ Su %

~9
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BEFORE THE DEPARTMENT .
{ OF NATURAL RESQURCES AND CONSERVATION
OF THE STATE OF MONTANA

* &k Kk k Kk Kk Kk k k%

IN THE MATTER OF THE APPLICATION )
| FOR EXTENSION OF TIME ON BENEFICIAL ) PROPOSAL FOR DECISION
| WATER USE PERMIT NO. 1819-s548J ) :

GRANTED TO RUSSELL S. UNRUH )

% &k %k k *k k *k *k R k

Pursuant to the Montana Water Use Act and to the contested case provisions of the
Montana Administrative Procedure Act, a hearing was held in the aboveéenﬁitléd

matter on May 26, 1988 in Havre, Montana.

APPEARANCES

Permittee Russell S. Unruh appeared pro se.

% ijector Matheson Ditch Company was represented by David Warburton.
ob Larson, Manager of the Havre Field Office, Water Rights Bureau, Department of
Natural Resources and Conservation (hereafter, Department) appeared at the hearing

in this matter.

EXHIBITS .

Department's Exhibit 1 consists of photocories of a computer printout of "Water
Right Listing by Source Name by Pfiority Date" which has the appropriators of water
from the same area with rights junior to Russell S. Unruh's Permit No. 1819-s546J7

highlighted in yellow. Department's Exhibit was admitted without objection.

The Department file, containing the originals of the Application, the Objection,
correspondence from the parties,ADepartment pfocessing documents, copies of the
{ tices of Action on Application for Extension of Time, the correspondence from the
\, Department and of the Permit, was made available at the hearing for review by all

-1 -
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pelgaiz'ies." No party mdeabﬁctxon rto;";_any part of the file. Therefore, the , .

Department f1.,le An thlsn"attej:glgqg,ncluded in the record in its entirety.

-

I. r

The Hearmg Examlner havmg revlew*ed the record in this matter and being fully

advised in the premises, does hereby make the following proposed Findings of Fact,

Conclusiens of -Law, and:Ogder,,

Cma L g Erg Ay
i F : - i

e BT . & EINDINGS OF EACT -

F¥z1. IVK!A, Section 85;2731.2§3) i st;ates, in relevant part:
The department may, “Ugoti"a"showing of good cause,
extend time limits specifjed in the permit for
commencement of the appropriation works, completion of
construction, and actual application of the water to
wwthewgmpqsed betieflcla_]:vu_sve._ All requests for
exteénsipns of time must be b? “affidavit and must be
‘filed. w1th t;he department prior to the expiration date
Sf the ‘time limit specified ihthe permit or any
previously authorlzed extension of time. The
‘department may " issue-an ‘order temporarily extending the
- time.limit specified in the permit for 12¢ days or .
‘ until the department has completed its action under
this section,. wmchever is greater. Upon receipt of a
proper request“for gxtension of time, the department
shall prepare a notice containing the facts pertinent
o “to the request for extension of time and shall publlsh
v +the notice in a newspaper of general circulation in the
-, "  area.of:the source.. The department may serve notice by
FEEE- Eirse ciass mail upon any public agency or other person
' the department determines may be interested in or
affetted by .the request for extension of time. The
aepam;;reat shall hold a hearing on the request for
‘extension: of time on its own motion or if requested by
3t an 1nterested «party

-A“‘..
-a. et

2. Prev:.s;;bnal Permlt No’ 1819-54GJ was 1ssued to Russell S. Unruh on July 21, 1976

wg.tn a%prlqrz.ty date of March 13, 1974 The Permit granted the Permittee the right

to: dy{ert 2&0 acre-feet: of water per year from Link Coulee, a tributary to Battle
Creek, to be stored in a reservmr with a capacity of 250 acre-feet for new
1rrlgat10n on 3@ acres located in the NE 1/4 of Section 13, and supplemental

N

CASE # 15



(' . irrigation on 9¢ acres in the SW 1/4 of Sectlsorfif,"%mrés”inﬂfthem 1/4 and 3ﬂ

acres in the E 1/2, both in Section 13, all in Téwrrshi‘g? 3‘% Notth, "ﬁange' l@éﬂJst,
and on 27 acres in the W 1/2 of Section 18, Township 35 Northi, R@gige 8L I?.éié’t__,,,j

Blaine County, Montana. e Lt iRy e b

Under the terms of Permit No. 1819-s48J, the Permi ttee Wal™ reqmr‘fed 5 hzﬁé " X
completed the permitted diversion and distribution works and applied the water to
the beneficial use specified in the pemzfgy Julf*’i -1978. The Permlttee farther

was required to file the Notice of Completlon thh t-;he' neﬁagtment on or before

uil

gy

o .xi.
i
C

September 1, 1978. (Department file _,7)

.complete
the permitted appropriation. Pursuant to tﬂ'le. thlrd (fmal) extens:.on » granted |
November 29, 1985, Permlttee was to have completed th% pemltfed b_enef1c1al use on
or before November 15, 1987 and a Notice oﬁ Completlon f;,led w1th the Department on
or before November 3@, 1987. (Testimony of Bob L?rs%t%parmnt file_-:‘-)-,‘.

.:..E : . ‘»L ;
The reason given by the Permittee for requesting the first exteﬁsiq_g:;gf time was
financial difficulty. The reason given by f:ﬁef;t’efmitt\é_ei for re%;eeéitng_ the second

s, - -

extension of time was due to high interest rates, high Cost of ,meteriyal" and the

failure of livestock prices to keep up w1th 1nflat10n. " uThe reasc;n @,ven by the

Permittee for requesting the third extension of time was’ msuffic1ent fuhds. On
T ! - { H o E

the annual report required by a condition of the thlrd extenswn of tlme and

received by the Department on November 13, 1986, Permlttee reported “There wes*-no“ '
<7 ‘{L ﬁ‘ B

action on this permit this year. The reason for no action is the same; fmanciely £

(sic) unable to go ahead with the project™. (Department file.) - - TEFT

v
e

.
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4. On November 4, 1987, the%!epartment recgived a fourth Application for Extension .
of Time from the Permittes. In resggnse;te guestion No. 3 on the Apolication,
which requests the Permitteg to “state below the reason(s) the project will not ke

o ¥ e P i B, S A 1A -_3«"!:‘-;:'
completed as seheduled“‘ the Permittee answered that, "This project has not been

= Pobaise 0 BRI B
compled (sic) due to the sever (51c) economic condltlon of the cattle business - 1
4 T . W E e gL
51mply could not spend the funds necessary to complete this project, With the
b S s wowde A5
recent upturn in cattle pr1ces, I feel 1 may be able to complete the project within
. 'f.s .‘,‘." '7-‘;- -r -E- .

the extension asked for." Permittes requested an additicnal 3 years to complete

the project. (Department file.)
= - 3.___ o ,:.,,~ g ) . N
5. The pertment portlons of the Appllcatlon were published in the Chinook Opinion,

e
Rl

a newspaper of genera‘l c1rculat10n in the area of the source, on November 11, 1987,
F T E
Addltlonally, the Department served notlce by first class mail on public agencies

5, oo -

and 1nd;v1duals whlch the Department determlned might be interested in or affected .

by the request for extensmn of time. (Department file.)

6, The Depariment received-a timely objection to the Permittee's Application for
Extension of Time from Matheson Ditch Company. (See Department file.) Therefore

=

% o ’:MA & " - . « - -
pursuant to 85-2-312(3), MCA, the Department held a hearing on the Application.

7. Pemuttee testified that in the sprmg of '73, the Soil Conservation Service had
“topsgged" the area, core ‘dnlied it and "everythmg" but after July 1, 1973 the
Department said a permlt was necessary and the preliminary work Permittee had done

2 yeazs. Pérmittee stated that he had the funds available in 1973 but by the time

the Permit was issued, the price of building the reservoir had increased to double



. the amount estimated in 1973. At that time, he did not, £2el he could bukldstha: . .

reservoir, the way the economic conditions had-Be#. - LB - BT .-
Sa3ET L ee B el odabldy 2 o el
8. Permittee testified that each time he had receglvled an Ef}:ens:ton .of_.__ 'Illfm% frdrn;tié i
Department for the completion of this pro;ect, it seemedh _llke "we wdnld be Eltheg \ -
into a drought or a bad cattle cycle where we wfre hav:.n;a E_;r:tr;. .. had time N
just holding the ranch together as it was.- Th—ling:; g:ot aihldlrtie het;:’e;@lrast ;eari‘
& 25T (Em~. T e Tm £ BN EL s N
and I felt I could go ahead and build the reservofr sn \I applied ‘r:or ;Hoéhli "

L. T ompsEtgs W LBE L. pEY
1] v

extension.... .
G B o AT ol 8Bl gBRed P S0E

When asked if he could complete the pro:]ect w1th1n the tlme requested on the

PR & w0 L. T Ere aroLog
Extension, Permittee replied that he had “great hopes of domg it thisg year, but
s B Tl T P 2L G5 ¥ op

now we're running into the same...thing we have been runnmg 1nt0, we don t know

B
¥

what we're going to do with our cows." He stated he had ac-::umulated some funds to

‘ e N el
. where he thought he could go ahead w1th 1t thlS year but he did not want to do

e B il el ! e

tji

._.‘
T o

something that would cause him to go "belly up". He said 1f he could get ah

extension for 3 years he should be able to get it done by -that time or Fergewriss’™ .¢
mt S ,fs"- :"f

When asked if he had done any work on this prOJect since the permit had been

-t ‘-*.

B LENSIRY
'“;gggﬁr;
issued, Permittee replied he had not.

- CH R
9. There are 44 junior appropriators who have perfected thelr perrmts and put water

J‘J..x i s WE R o :»—3 j;.i

+

to beneficial use. (Testimony of Bob Larson.) : _
T B I TP S Lk -2 /O

Based upon the foregoing Findings of Fact and upoh the reco¥d if this Hallsr, the o -

i,
m .
-

n
1

“IES,

Hearing Examiner makes the following: =L

& _5_
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PROPOSED CONCLUSIONS OF LAW

& RO - - R ! e

[ 3 )

-;Fr

1. The Depafénst hids jéfisdiction over- the”sdbject matter herein, and all the

parties‘hefet®. - o S s A i £
._-4 p, B, E ,-.-:‘w--j_"f.',-f:«'ﬁ'»"-”*:(' '_, f; )
2. The Department gave proper notlce of tﬁé hearlng, and all relevant substantive
G .

and procedural requlrements of law or fule have been fulfilled, therefore the

matter was properly béfore the'Hearing Examiner. See Findings of Fact 1, 4, 5, and

- L e e r s gEm e e
6. Sl L B U [T e o

B EPEN -+
3 Rl N

3. The holder of a Benefic1al Water Use Permlt is required to make a show1ng of

g oL x
good cause why the Permlt time 11m1ts shduld be extended before the Department can
= DT .1\. . ).,j ir-' ,_; ¢ :,,
extend tlme limits spec1f1ed 1n the Permlt for commencement of the appropriation
o e an Bov L f“ I A a4
works, completlon of constructlon, and actual application of the water to the
G-( I

proposed beneflclal-use. See'FCA 85—2—312(3).

4, Theﬁ?ermétteeuﬁasfnﬁtﬁgroceeded with.due diligence to develop the appropriaticn

i to hif By Permit No. 1819-s40J.

Permittee, by his own testimony, established that nothing has been done toward the
completion of this project since Permit issuance in 1974. See Findings of Fact 8.

R

Montana case law is replete w1th cases in which the courts have required an
t' I 'n ,,jh‘.:. - ; - ,..
app:oprlator to show that he has dlllgently pursued perfectlon of his water right,
Rl Eh
bef T the ks ght.ls gnanted a prlorlty date as of the tlme the appropriation was
- £ _ A L _ @
& efﬁ %% ! 5
g }%ﬁ;ﬁ; s -
-
" . 5




B

| : - B
.lnder pre-1973 water law, courts have granted a prlorlty ~date ‘as of the dats of
initiating the appropriation only on thd% portion ofi:the wat@@;f;QﬁE;ﬂﬁggﬁﬁ@es

completed with reasonable diligence. See 79 Ranch, Iad v. Pitsch; 204 &dn’d't ;4-22’6‘_;‘ s

{1983); Montana Department of Natural Resources and Consea:vatmn v. Int:aka Water

e i i B

".4 . T

ompany. 171 Mont. 416 (1976); Holmstrom Land Co. v. Newlan Ereek Water._@:.strlct ,

- < : ‘..4.* ] L

Wt

185 Mont. 469 (1979).

The Montana Water Use Act has incorporated the requirement for ﬁtoce'ediﬁg with due

diligence. See In the Matier of the Appllcatlon for Extens:.on oﬁ Tlme.on

Beneficial Water Use Permit No. 39787-—76M by Marvm and Mary Anne Rehbem, .'

Proposal for Decision, June 16, 1988. A Permlttee 1s entltled t:or a priéri’r:y date

\ i)
as of the filing of his application, see PCA 85-2 -4‘61 (2)" however b t‘ne épproprlator

,\‘\0"
P P ...»5,.. Wy.v ei

is entitled to retain his priority date only 1f ﬂle terms of the pérmlt are met..

Lo e o

These terms include the time limits for “corrmencement of the approprlatlon works,
completion of construction, and actual appli®aticn of the wat&ito ¥he proposeds,
beneficial use." MCA 85-2-312(2). The Mentaha Water Use Act’cleaply contemplates ; -«

that the result of not meeting the time limits shall be loss or modification of the

L Lmiea el

S

permit and its attendant priority date. See MCA 85-2-314. - % e

R

In the present matter, Permittee has not made any attanpt to begm the progect for

: r_‘l -f‘-'.;,;
which he wishes to retain the present Permlt. The main basm for hzs fallure to-
-~ 1 wi ”
A ~_5_-_._ MU
act, according to the Permittee’s testimony, is that he has not had sufflc:lent .
'h‘s zﬂ.-." i ‘_‘,',. "_;“'

funds to spend on the project without jeopardlzmg the solvency of hlS x:anch. 'I‘hls
is not a sufficient reason for granting an extension of time, especially when 44
junior permittees have taken the risk of installing water sys'te_ms in attempts td

perfect water rights in the same area as Mr. Unruh's proposed project which is

v

\
{

; .authorized by Permit 1819-s40J.

‘CASE#zw?



Ranching is a notbrlousiy r@skylﬂﬁ31ness. A rancher must weigh each expenditure to
decide if the end resdit 1s~wortﬁJthe r&sk. ;f a water project is vital to the
operation of his rapch the prOJect is generally given a high priority for the use
of available’ funds. If he proceeds to ccmplete his project with reasonable
diligence, investing his time and money, he is entitled to reap the benefits of his
efforts by retalnxng His Permit and its prlorlty date. If he is unwilling to
proceed toward perfectlonlof his Permlty"Ehen he must "step out" of the line of
prioritieé;iaéébiettrn‘wﬁen %ﬁé;if he;feeis secure in proceeding with the proposed
project.’ To alléw an apprdpriator to do otherwise, that is, to retain a priority
date for some possible future development Which may or may not occur, penalizes

other water users. and potentlal water users who would be willing to take the risk

and deVelcp the water For 1nmedlate benef1c1al use. See generally, In the Matter

_f,s..

of the Proppsed Revgcat10n~pf Benef1c1al Water Use Permit No. 4516-g410, October

15, 1987 Final Oorder. oo F

There is nothing in the statutory law or case law of Montana to support the idea
that a Permlttee should be_allowed to retain a water right for which nc work has
been=done, as agalnst junlor water users and potential water users. Such a holding
=“)”would allow a Permlttee tor aelegate the risks to other water users so that he may
nlater-rEap the_posslb%e'rewaris of having obtained a Permit for which he nlmself

£ B Tmar argty wsie . oy mi L&
has taken no risk aid done nd work:

| The Permlttee has not shown by a preponderance of the ev1dence in the record that
:he has been unable to perfect the E%rmlt due to physical factors beyond his
Tcontrol. The recﬂrd 1nd1éates that ey junior appropriators were able to perfect
) thelr permlts in the perlod of time Permittee decided not to take the financial

‘rlsk. (See Department Exhibit 1 and Finding of Fact 9.)

-8 -
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The Permittee, having failed to show due ﬁiiigeﬁée,;ﬁ:a's not\ shown good cause why an

.xtensmn of Time should be granted on Behefimél Wate:; UseBemlt No.,n __18.,1.9—54BJ . 53

. 9_19.‘ R

Hearing Examiner makes the following: , L. ' o < o

ek |

PROPOSED ORDER -

Apolication for Extension of Time on peneficfal water :Use‘;Peggxit‘b{o.“lélr_S‘—séﬁi fbpy

Russell S. Unruh is denied., R S Y S

This proposal is a recommendation, not a final, demslon. All pattJ,%s aze urged to

review carefully the proposed order. Any party adversely affected 1Dy t.he Erogosal

for decision may file exceptions thereto w1tﬁ the-;lea:mg Egammer (15-26 Ee b‘th
| & Helena, MP 59620-2301l); the exceptions must be flled within 28 days aftét the '

l\ proposal is served upon the party. MCA 2-4-623. : - 2 o o ”5 e
Exceptions must specifically set forth the precise porhti'-ons ‘.o"f theproposed i rErd
decision to which exception is taken, the reaspn for the exg;:ept_;i-osgx:;: and authofltlés TL
upon which the exception relies. No final decision shal.l be made:.ﬁ_ntil after the i
expiration of the time pericd for filing exceptlons, and the due cons:.deratlon of
any exceptlons which have been timely filed. SIS S 2723 on
Any adversely affected party has the right to present brlefs and oral arguments 19" BT
pertaining to its exceptions before the Water Resoprces Dlw.smn Adxnlmstratpr. ?5' -

i - < 3 T.?"
% werdny



A request for oral argument must be made in wrltlng and be filed with the Hearing
Exammer w1th1n 20 days after service of the proposal upon the party. MCA d .
3 4 621(l)t: ertten requeats fonaan oral argument must specifically set forth the

_ party s exceptlons to the propOsed deC1sion.

Oral argumente held pursuant to such a request normally will be scheduled for the

locale where the conteétedﬂéaae heariﬁgé%ﬁ tgfgqmatter was held. However, the

‘party asking for oral argumeﬁt;mag,iequest a diffe;ent location at the time the

ekception is filed.

Parties who attend oral argument are not entitled to introduce evidence, give
additional testimony, offer additibéalfgiﬁfgits, or introduce new witnesses.
Rather, the partles will be llmlted to dlscussron cof the evidence which already is

A

present in the record. Oral argument will be restricted to those issues which the

parties have set forth in their written request for oral argument. ‘
: e _

, 1988.

Done this /3 _ day of .\

mer
i

ey b

4 HU

aring Examiner
Department {gf Natural Rescurces
and Conservation
P.0.Box 1269
_ Glasgow, Nontana 5923@

(406) 228-2561

= T = : | ‘
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‘\ CERTIFICATE OF 'SERVICE" - ~ i+ -7 . o
| T f«--~.~f;~£v*:&§- .. a Jé

This is to certify that a true and correct cqpy of the—fa:egolng
PROPOSAL FOR DECISION was duly served’ by maxl‘ﬁpoﬁ Iiparﬁles ‘of s
record at their address or addresses. this lath aay of July,_1988, as

follows:

Russell‘S;Qﬁﬁfﬁﬁi_f‘5“W3-i7¥“
Chinook; MT'59523: .

J)
o
o
]

I

Matheson Ditch- Comp T A
RR 1, Box 53
Chinook, MT 59523 R T e

¥
W2
N
T

Bob Larson o
Hayze Fleld Maﬁa&er L T T
P O Box 1828 e e,
Havre, MT 5_950 [, S e, gyl R

Hearlng Reporter

¢
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